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StocEDALE ». THE INsurRaANCE CoMPANIES.

1. The cases of Barnes v. The Railroad (17 Wallnce, 294), and United States
v. Railroad Cempany (Ib. 822), considered and compared.

2. Held, that whether the tax on dividends arising from the earnings of cor-
porations for the year 1869 be viewed as # tux on the sharebolder or on
the corporation, it was intended to tax the earnings for that year by the
section which limited the duration of the income tax.

8. Sceuvu seventeen of the act of July 14th, 1870. construing certain scetions
of the Internal Revenue law of 1864 to extend the tax to the year 1870
is valid, because it is not an attempt to exercise judicial power by con-
struing a statute for the court, but is a mode of continuing or reviving
a tux which might have been supposed to have expired.

4. Agsthis merely imposed a tax retrospectively, it was within the legisla-
tive power of Congress, and the case differs from an effort to invade pri-
vate rights by construing a law affecting those rights, over which Con-
gress had no power whatever.,

Error to the Circuit Court for the District of Louisiana;
the case being thus:

The 116th section of the act of June 80th, 1864, as
amended by the 13th section of the act of March 2d, 1867,
enacts:

“Seorion 116. That there shall be levied, collected, and paid
annually upon the gains, profits, and income of every person re-
siding in the United States, or of any citizen of the United
States residing abroad, whether derived from any kind of prop-
erty, rents, interest, dividends, or salaries, or from any profes-
sion, trade, employment, or vocation, carried on in the United
States or elsewhere, or from any other source whatever, a tux of
five per centum on the amount so derived over $1000, and a like
tax shall be levied, colleeted, and paid annually upon the gains,
profits, and income of cvery business, trade, or profession car-
ried on in the United States by persons residing without the
United States, and not citizens thereof. And the tax herein
provided for shall be assessed, collected, ‘and paid upon the
gaing, profits, and income for the year ending the 31st day of
‘December next preceding the time for levying, collecting, and
paying said tax.”

¥ 13 Stat. at Large, 281; 14 Id. 477.
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The 117th section of the same aect, as amended in the
.same way, required that-there should be included, inter alia,
in the estimate of gains, profits, and income, which the act
made it obligatory on the taxpayer to return, the share of
any person of the gains and profits of all companies, whether
incorporated or partnership, who would be entitled to the
same if divided, whether divided or otherwise,

“Except the amount of income received from institutions or
corporations whose officers, as required by law, withhold a per
centum of the dividends made by such institutions, and pay the
same to the officer authorized o receive the same, and exeept
that portion of the salary or pay received for servicos in the
civil, military, or naval, or other service of the United States,
including- senators, representatives, and delegates in Congress,
from which the tax has been deducted.”

The 118th section related to the manner of the party’s
making and the assessor’s obtaining returns of that portion
of the taxpayer’s income which was to be paid by such tax-
payer directly.

The 119th section, as amended by the already-mentioned
gection of the act of March 2d, 1867,% enacts:

“Secrion 119. That the taxes on incomes hergin imposed
shall be levied on the Ist day of March, and be due and payable
on or before the 30th day of April in each year, until and including
the year 1870, and no longer.”

The 120th section, as amended by the 9th section of the
act of July 13th, 1866, enacts :

“That there shall be levied and collected a tax of five per
.centum on all dividends thereafter declared due, whenever the
same shall be payable to stockbolders, policy-holders, .or de-
positors or parties whatsocver, as part of the earnings, income,
or gains of any bank, trust company, savings institution, and
of any fire, marine, life, or inland insurance company, in the
United States, and on all undistributed sums, or sums made or

* 18 Stat. at Large, 283; 14 1d. 480.
+ 13 Ib. 283; 14 1d. 138
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added during the year to their surplus or contingent funds.
And said banks, trust companies, savings institutions, and insur-
ance companies shall pay the said taz, and arc hereby autborized
to deduct and withhold from all payments made on account of
any dividends or sums of money that may be due and payable
as aforesaid, the said tax of five per centum. And a list or re-
tarn shall be made and rendered 1o the assessor. And for any
default in the making or rendering of such list or return, with
such declaration annexed, the bank, trust company, savings in-
stitution, or insurance company making such default, shall for-
feit as a penalty the sum of $1000.” ’

The 121st section enacted that any bank of issue which
ghould not make a dividend or add to its surplus fund as
often as once in six months should make a refurn to the as-
gessor of the district, where it was, of its profits during
every six mounths preceding the 1st of Junuary and July, &e.

The 122d section, as amended by the 9th section of the
act of July 13th, 1866, after enacting that any railroad,
canal, turnpike, canal navigation, or slack-water company,
indebted by bonds &ec., upon which interest is to be paid, or
any such company that may have declared any dividend,
due or payable to its stockholders, as part of the earnings,
profits, income, or gains of such company, and all profits of
such company carried to the account of auny fund, or used
for construction, shall be subject to and pay a laxz of five per
centum on the amount’of all such interest, dividends, or
profits, whenever the same shall be payable, proceeds:

“ And said companies are hereby authorized to deduct and with-
hold from all payments on account of .any inferest,. .. and divi-
dends, due and .payable as aforesaid, the tax of five per centum ;
and the payment of the amount of said tax so deducted from
the interest, or coupons, or dividends, and certified by the
president or treasurer of said company, shall discharge said
company.” '

The 128d section of the same act, as amended by the 18th
section of the act of March, 1847, enacted:

“Secrron 128. That there shall be levied, collected, and paid
on all salaries of officers, or payments for services to persons,in
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the civil, military, naval, or other employment or service of the
United States, including senators, representatives, and delegates
in Congress, when exceeding the rate of $1000 per annum, a
tax of five per centum on the excess above the said $1000; and
it shall be the duty of all paymasters and all disbursing officers
under the government of the United States, or persons in the
employ thereof, when making any payment to any officers or
persons as aforesaid, whose compensation is determined by a
fixed salary, or upon scttling or adjusting the accounts of such
officers or persons, to deduct and withhold the aforesaid tax of
five per centum ; and the pay-roll, receipts, or account of officers
or persons paying such tax as aforesaid, shall be made to ex-
hibit the fact of such payment.”

On the 14th of Jaly, 1870, Congress passed an act, en-
titled “ An act to reduce internal taxation and for other
purposes.” This act repealed certain sections of the pre-
vious internal revenue acts; limited the duration of others,
.and reduced the income fax in certain cases from five to
two and a half per cent. ; limiting its duration.

By its 17th section it enacted :

“ That sections 120, 121, 122, and 123 of the act of June 30th,
1864, &c., as amended by the act of July 13th, 1866, and the
act of March 2d, 1867,* sHALL BE CONSTRUED to impose the
taxes therein mentioned to the 1st day of August, 1870, but
after that date no further taxes shall be levied or assessed under
said sections.”

Tu this state of statucory enactment, Stockdale, collector
of internal revenue at New Ovleans, assessed a tax on the At-
Jantic Insurance Company (and on certain other insurance,
railroad, and banking companies of that city), ¢ on the earn-
ings which had accrued to said company between the 5th
day of July, 1869, and the 80th of June, 1870.” The divi-
dend was declared after this Iatter date. The taxes were
paid under protest and the companies having brought suits
in the court below to recover them, and having there got
judgments against the collector for them, that officer brought
the cases here by the present.writ of error.

% These are the sections quoted supra, pp. 324-326, &e.
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Two questions accordingly argse here:

1. Was the tax valid as to that part of the dividend which
arose from the earnings of the year 18697 _

2. Was it valid as to that part wlnch arose from the earn-
ings of the year1870?

Messrs. Charles Case and J. D. .Rouse, in support of the
Judgment below :

1. The tax of five per cent. imposed upon the dividends of rail-
road companies by section 122 of the act of June 80th, 1864, as
amended, is a tax upon the income of the stockholder, and not a
taz upon the corporation. '

This is expressly decided in Uniled States v. Railroad Com-
pany,* where the government sought to collect a tax from
the Baltimore and Ohio Railroad Company, on interest due
on bonds of that company held by the city of Baltimore ;
and where it failed because the reveuues of a municipality.
incorporated by the State are not taxable. If anything to
the contrary to this was adJudoed in the case of Barnes v.
The Railroads,t decided five weeks pr eviously, it was over-
ruled in the later case. But the official reports of the two
cages show plainly, that nothing different was adjudged, and
that the learned justice who dnnouuced the judgment of the
court in the Barnes case, while he rightly aunounced the
_judgment, misconceived the ground upon w hich the ma-
jority of the court went; and that the decision in the later
case is reconcilable with the judg’menl in the former, though
not'with certain assertions in the opmlon then delivered by
the learned judge who announced that Judamenti as to
what ¢ the court’ decided.

-2. The tax upon incomes imposed by the act of June 30th,
1864, as amended, expired by lzmztalzon the 81st-day of Decem-
ber, 1869.

The limitation is found in_section 119, which provides
¢ that the taxes 6n incomes herein mlposed shall be levied

* 17 Wallace, 822, + Ib. 204. © 1 Ib. 835, 836.
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on the 1st day of March, and be due and payable on or be-
fore the 80th day of April in each year, -until and including
the year 1870, and no longer.” It is elsewhere provided
that the taxes so to be levied were to be levied upon the in-
-comes “ for the year ending the 81st day of December next
preceding the time for levying, collecting, and paying said

tax.” Therefore the last levying of such tax being for the
- year 1870, it was limited to income of 1869.

8. There has been no legislation which could effect an extension
of the time during which such tax could be imposed.

The 17th section of the act of July 14th, 1870, is simply
declaratory of the opinion of Congress, and uot a reé-enact-
ment of the law itself. This very attempt to continne the
law in force by construction-is an admission that it had ex-
pired. Now the construction of statutes belongs, not to
Congress but’to the judiciary. If the law were still in force,
the judiciary would be bound to place upon it a construe-

tion given by-Congress, and Congressional construction
would have the effect of legislation, after the passage of the
act. DBut Congress cannot construe statutes retroactively.
This is perfectly settled.*

Mr. G. H. Williams, Atjorney-General, and Myr. S. F. Phil-
lips, Solicitor- Gleneral. contra.

Mor. Justice MILLER delivered the opinion of the court.

This was a suit brought in the court below against the
p]amtxﬁ' in error in his official character to recover taxes
collected by him, which are alleged to have been illegally
assessed against the insurance company. The appeal of the
company to the Commissioner of Internal Revenue having
been decided against it, the tax was paid and suit brought
within six months, as provided by the act of Congress. The
insurance company recovered a judgment in the Circuit
Court, and the collector brings a writ of error in the interest

* QOgden ». Blackledge, 2 Cranch, 272; TUnited States ». Dickson, 15 Pe-
ters, 162; United States ». Xlein, 13 Wallace, 128,
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. of the government, the object of which is to test the legality
of the tax thus levied and collected.

. An agreed ‘statement of facts-shows that the taxes com-
p]amed of were assessed upon dividends declared by the in-
surance company ‘on the earnings which had accrued to
said company between thé 5th ddy of July, 1869, and thé
"80th day of June, 1870;” and the dividend was declared
after the latter date.

This short .stafemeiit raises two questions: 1. Was the
tax valid as to 50 much of the dividend as arose from the
earnings of the year 18692 °2. Weas it valid as to that which
arose fl omh the earnings 0f the year 18707

- As ‘regards the hrst proposition, it.was much considered .
in the Barnes cases.* It was argued in those cases with-
much ability, and four ‘members of the.court were of that’
opinion that the entire income tax eipired with ‘the year
1869, and that as the tax in thosé cases, as’'in thése, was
-assessed on dividends declared in the. year 1870, they were
without authomty of law..

"The argument in those cases, 80 far as the opinion-of the
-court was conceined, turned mainly on the questmn whether
the law mteuded to impos¢ the tax on the iicome of the
corporation, in which case it was obviously ‘the "income of"
1869 which was taxed, and, therefore, pmpen]y taxed; or on
the income of the stoekholdel ascertained by his dividend;
in which case the mmonty of the court _thought that divi-
dends declared i 1870 weré not-liable to the tax, because
the taxiiig power ander the law expued with the- plecedmg
year. It 1s,_perhaps fauly mfelable from the report of those
cases, and the opinion in the subsequent case of The Unzt;aci
States v. Baltimore and Ohio, Razlroad Company,t that among
those who composed the m‘gonty i the Barnes cases, there.
werpe some shades of dlﬁelence in the precise grounds on
which the validity of the taxes 1ested .

‘Without reopéning that subject for, an mquuy into those
-dlﬁ‘e,rences, it may. be sa.ld that the questlon whether the tax

g

* 11Wa11?1‘¢e,—29’4. .- j' 17 1822
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was, in those cases, a tax on the sharcholder or on the cor-
poration, was, and is, one of form rather than substance.

The tax is imposed by the statute alike on all dividends
declared, and on all undistributed earnings of the corpora-
tion, aund it is made the duty of the corporation to pay it.

It is also made the duty of the corporation to make re-
turns of these dividends and uundivided earnings to the
proper internal revenune officer, under a heavy penalty.

In the case of dividends declared, the corporation is au-
thorized to deduct the amount of the tax from the dividend
due to the shareholder, before paying it to him.

Anud it follows from this, that when a dividend is declared
to any shareholder, whose dividend is for any special reason
exempt from such tax, as in the case of the city of Baltimore
on her stock in the railroad company, then the corporation
declaring the dividend is not liable,

The effect of such a tax on the shareliolder is the same,
whether it be considered a tax on bLis share for the dividend
earned by his share, or on the corporation on acecount of said
earnings. And it is the same, whether the tax is imposed
on the undivided earnings, or on those earnings after they
have been divided. e in any and all these cases, in point
of fact, ultimately suffers to that extent, or loses the amount
of the tax. We are of opinion that the statute intended to
tax those earnings for the year 1869, whether divided or

,undivided, and that the tax now in question is to that extent
valid.

The question arising. out of the tax in these cases, so far
as-the dividends are based on the earnings of the corpora-
tion for the year 1870, presents other considerations.
~In the view taken by this court in the Barnes cases, it did
not become necessary to pass upon the validity and effect of"
the seventeenth section of the act of 1870.* That is entitled
an act to reduce internal taxes, and for other purposes. -It
repealed several sections of the internal revenue law abso-
lately. It fixed a period in the future for the cessation of

* 16 Stat. at Large, 261.
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others, and it reduced the income tax .in a certain class of
cases from five to two and a half per cent., and provided for
its continuance through the-years 1870 aud 1871; at theend
of which all income tax was-to cease.

The section we are‘considering declared that sections 120,
121, 122, and 128 of the ‘internal revenue law of 1864, as
modified by subsequent statutes, ¢ shall be construed to im-
pose the taxes therein mentioned to the first day of August,
1870, and after that date no further taxes shall be ]ev1ed or
assessed under said sections; and all acts or parts of acts
relating to the taxes herein repealed, and all the provisions-
of s-ud acts shall continue in full force for levying and col-
lecting all taxes properly assessed, or liable to be assessed,
or accruing under the provisions of former acts,” &e., &e. -

Bat for the unfortunate ‘and unnecessary use of the word
“construe” in this sentence, we apprehend that none of the .
resistance to the class of taxes now under consideration
would have been thought of.

The right of Congress to have imposed this tax by a-new
statute, although the measure of it was governed by the in--
come of the past year, cannot be doubted ; much less can it
be doubted that it could impose such a tax on the income
of the current year, though part of that year had elapsed
when the statute was passed. Tle joint-resolution of July
4th, 1864, imposed a tax of five per cent. upon all income of -
the previous year, although oue tax on it had already been
paid, and no one doubted the validity of the tax or attempted
to resist it.

Both in principle and authority it may be taken to be
established, that a legislative body may by statute declard
the coustruction ot previous statutes so as to bind the courts
in reference to all transactions occurring after the pass/‘l.llge
of the law, and may in many cases thus furnish the rule to
govern the coarts in transactions which are past, provided
no constitutional right of the party concerned is violated.*

* Sedgwick on Statutory Law, 253; Municipd]itj No. 1 ». Wheeler, 10
TLouisiana Annual, 747.
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In the case of thé Wheeling Bridge,* this court, in a suit
brought nuder its original jurisdietion by the State of Penn-
sylvania, had declared the bridge a nuisance and decreed its
modification or abatement. Cougress then passed a law de- .
claring it a post route and a lawful stracture as it stood, and
this court recognizing the right of Congress to regulate such
a bridge uuder the eommerce clause of the Coustitution, dis-
missed the case from its further consideration.

This doctrine is reaffirmed in the case of the Clinton
Bridge.t

It is'undoubtedly true that, in our system of government,
the law-making power is vested in Congress, and the power
to coustrue laws in the course of their administration be-
tween citizens, in the courts. And it may be conceded that
Congress cannot, under cover of giving a coustruction to an
existing or an expired statute, invade private rights, with
which it could not interfere by a new or affirmative statute,

But where it can exercise a power by passing a new stat-
ute, which may be retroactive in its eftect, the form of words
‘whiclr it uses to pat this power in operation cannot be ma-
terial, if the purpose is clear, and that purpose is within the
power. Congress could have passed a law to reimpose this
tax retrospectively, to revive the sections under counsidera-
tion if they had expired, to re-enact the law by a simple
reference to the sections. Has it done anything more? Ias
it intended to do anything more? Are we captiously to
construe the use of the word * construe” as an invasion of
the judicial function where the effect of the statute and the
purpose of the statute are clearly within the legislative funec-
tion ? i
' A critical view of the whole of the statute of 1870 shows
that it was designed to recast the internal vevenue laws, to
repeal some taxes, modify others, and declare the re-enact-
meiit or continnance of others for a limited:time. And this

" was especially true of the class of tuxes embraced under the
general head of income taxes of all kinds. The paragraph

* 18 Howard, 421. 1 10 Wallace, 454,
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we have been considering was not in its essence an attempt
to construe a statute differently from what the courts bad
construed it, for no construction on this subject had been
given by any court.  Nor was it an attempt by construing a
statute to interfere with or invade personal rights which
were beyond the constitutional power of Congress. Bat it
was a legitimate exercise of the taxing power by which a
tax, w hich might be supposed to have explred, was revived
and continued in existence for two years longer.

It was, therefore, valid for that purpose,.and the tax must
be upheld. It follows that on the agreed statement of facts
judgment should have been rendered for the defendant in
the Circuit Court, and the judgment of that court is re-
versed and the case remanded, with directions to enter such
a judgment.

This opinion disposes of all the cases, tbuteen in number,
in which Stockdale is plaintiftf'in error, submitted with this,
and the same judgment is rendered in each of these cases.

Mpv. Justice BRADLEY (with whom concurred the CHIEF
JUSTICE).

Whilst I coneur in the opinion of the court, it seems to
me that the decision may be placed on a still more satisfac-
tory ground.

Tlhe taxes in question were levied 1 1870 under the 120th
awd 122d sections of the Internal Revenue Act of 1864, as
amended. They were, in some cases, for earnings made in
1869, but divided'in 1870, and in others for earnings made-
partly in 1869 and partly in 1870 (prior to the first of July,
in the latter )Cdl'), and divided in 1870, prior to July, except
in one case, in which the dividend was declared on the 5th
of July.

If the 119th section of the Internal Revenue Act, which
directed that the income tax should cease to be collected in
1870, did not apply to the taxes imposed by the 120th and
122d scctions, there is no doubt of the validity of the faxes
in question, for there was no other limitation of time affixed -
to those sections except that made by the act of July 14th,
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1870, which declared that sections 120 and 122 should be in
force until the 1st of August, 1870, and no longer. I am
clearly of opinion now, as I always have been, that the 119th
section did not apply to the taxes imposed by sections 120
and 122. The group of sections from 116 to 119, inclusive,
stood by themselves in the Internal Revenue Act of 1862
under the head of “income tax,” forming sections 89 to 93
of that act. They related to the annunal income tax payable
by individuals directly. They did not include the taxes pay-
able by banks, insurance, railroad, and canal companies in
respect of their dividends and earnings, and in respect of
the interest on the bonds of the latter companies. The lat-
ter taxes were payable at a different time and in a different
manuner. The personal income tax was carefully defined,
and the respective duties of the individual and the assessor
in reference to it were first fully set forth, and then came
the 119th section, which, in’ conclusion, directed when the
tax for each calendar year, thus imposed, should be levied,
aud when it should be paid, namely (as directed in the last
Tevision), it was to be levied in March and paid before the
80th of April in each year, “until and including the year
1870, and no longer.” This last expression is the one on
which this whole question has been raised. By the connec-
tion of the sentence, the meaning of the terms, and the rules
of logic as well as grammar, this phrase can only apply to
the annual personal tax of which alone section 119 is treating.

The taxes imposed by sections 120 and 122 on the banks,
insuranece, railroad, and canal companies (which were never
included in the annual income tax, but expressly excluded,
or excepted therefrom) may be, as, in the Baltimore and
Ohio Railroad case, we decided they were substantially,
taxes on the stockholders and bondholders, though nomin-
ally, and in form, imposed on the companies. Stl" they
ave not refeired to in the 119th section. The only taxes
referred to in that section were those annual taxes, payable
directly by the individuals'themselves, in April (or some
other month) of each year. The corporation taxes were not
thus payable, and were not included in the limitation.
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The phrase in question is first found in the Internal Reve-
nue Act of July 1Ist, 1862, 12 Stat. 474, sec. 92. That act is
divided into various parts, ranged under distinet and sepa-
rate headings, which are inserted in large capitals in tlie
‘body of the act. Thus we have sections 68 to 75 under the
head of “manufactures, -articles, and producls ;> section 76
under  auction sales;” section 77, under “carriages, gc.;
sections 78 and 79, under “ slaughtered catile, hogs, and slwep,”
section 80, under “ railroads, sleamboals, and ferry-boats,” im-
posing a:tax of three per cent. on gross earnings; section
81, under * railroad bonds,” being the section corresponding
to section 122 in the act of 1864; sections 82 to 85, under
“ banks, trust companies, savings inslilutions, and insurance com-
panies,”’ corresponding to sections 120, 121 in the act of
1864; sections'86, 87,.under ¢ salaries and pay of officers, ge. ;”
section 88, under ¢ adveriisements;” sections 89 to 93, under
““income duty,” ‘corresponding to sections 116 to 119 of the
act of 1864, and so qn. Under the last head, section 92
commences as follows: ¢ That the duties on incomes herein
imposed shall be due and payable on or before the 30th day
of June, in the year 1868, and in each year thereafter, uniil
and including the year 1866, and no longer; and to any sum or
sums annually due and unpaid for thirty days after the 80th
of June, as aforesaid, aud for ten days after demand thereof,
&ec., there shall be levied, in addition thereto, the sum of five
per centum, &c., as a penalty, &c.” Here we have the exacii
langunage of section 119 in the act of 1864 and its subsequigu
amendments. An inspection of the act of 1862 shows de
mongtrably that the language of this section refers only to
tlie income tax imposed by section 89, which exactly corre~
sponds to section 116 of the act of 1864. - I believe no one
who has carefully examined the act of 1862 ever had a doubt
on the subject.

" Now, all thése various provisions for different classes of
taxes are confained in the act of 1864 and the several acts
amendatory thereof, but.somewhat differently collocated.
"Thus the sections ou income duty in thé latter act are sec-
tions 116 to 119, and come before the sectious on railroad
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bonds, banks, &c., which are sections 120 to 122. But the
general frame of the sections, and the Janguage used in each
respectively, are the same. Can it be possible that the

phrase, “until and including the year 1870, and no longer,”-i

section 119 of the iatter act, standing, as it does, in sub-
stantially the same sentence and relative section as the cor-
responding words did in the act of 1862, embraced within

‘their scope wholé classes of taxes which'it did not embrace

in the act of 18627 taxes totally repugnant as to time and

manner of payment to those described, and specially re-

ferred to in the section and sentence where the words occur..
Such cannot, lt seems to me, be the true construction of the

,act.

It is not necessary for us to explain why it was that a
period was fixed to the income tax proper, and not to the
taxXes payable "b'y the companies on dividends and interest.

‘The former was an exceedingly odious tax, involving an in-

quiry into all the sourees of every individual’s income, and’
it may well have been the design of Congress to indicate
from the start that it was to be only temporary in its opera-
tion. But no one, I think, can carefully comaare the two
acts, of 1862 and 1864, without coming to the conclusion
that the limit of the income tax was aﬁixed only to that. tax
designated as “income tax™ in the act of 1862.

JUDGMENT REVERSED.

Mi. Justice STRONG, with whom concurred Justlces
DAVIS and FIELD, dissenting.

I dissent from the judgments given in these cases, and
from the reasons assigned in suppont of thie judgments.

If it ever was clalmed .it is no longer contended by any -
one that the tax on dw1dends and Federal salaries, for the
collection and payment of which provision was made by the
120th, 122d, 'and 123d sections of the Internal Revenue Act
of 1864, and its amendments, was not a tax upon iucome, .
and a part of ‘the income tax levied by the 116th section of
the act. And, notwithstanding what was decided in Barnes
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v.-The Railroads* I regard it as having been settied by the
subsequent case of The United Slates v. The Baltimore and Ohio
Railroad Company,} that the tax on dividends declared and
interest payable by the companies mentioned in the 122d
section was a-tax upon the stockholders and bondholders of
the companies, and not a tax upon the corporations. Of
this opinion were all the judges of this court except two.
Though the corporations were by the law made agents of
the government for collecting it and paying it over, the tax
itself was ruled to be a part of the income tux of the persons
et i.tled to the interest or dividends. For the same reasons
which -compelled such a decision, the tax upon diyvidends
declared by banking, trust, and insurance compauies, and
the tax upon Federal salaries, for the collection and paymeént
of which provision was made in the 120th and the 123d sec-
tions of the act, were income taxes of the shareholders of
those companies, and of the officers from whose salaries they
- were directed to be deducted.

And if this be so, then the tax in controversy in these
cases was a tax upon the income of 1870, and not upon the
income of 1869. None of the dividends were declared until
after January 1st, 1870, and 'some of them not until many
months after that date. True the fuuds out of which the
dividends wére made were composed of earnings of the com-
pany, in some cases wholly and in others partly, in 1869;
but these earnings were not available to the shareholders
until the dividends were made out of them. Until then they
were in no sense the income of the shareholders and taxable
as such. In the express words of the act, it was income de-
rived by the taxpayer which alone was made subject to the
tax. The language of the law was that the duty on the

" dividends should be paid “whenever the same” (that is the
dividends) “ shall be payable.” .And such was the construc-
tion which was from the begin:iag given to the act. Prior
to the enactment of 1864 there was an income tax on divi
dends at the rate of three per cent., and when by that act

* 17 Wallace, 294. + Ib. 322,
VOL. XX. 22
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the rate was raised to five per cent., the Commissioner of
Internal Revenue issued a circular, dated July 1st, 1864, de-
claring that «all dividends payable on and after July 1st,
1864, no matter when declared, are subject to the duty of
five per centuni.”  Much more, if dividends are not income
before they are payable, are they not income before they
are declared? I repeat, then, the taxes in controversy now
were taxes upon the income of the shareholders for the year
1870. They were, therefore, not authorized by the statute.

The 119th section of the act, I think, put an end to all
taxes on income derived from any source after December
31st, 1869. Its language was, * the duties on incomes herein
imposed shall be levied on the first day of May, and be due
and payable on or before the 30th day of June in each year,
until and including the year 1870, and no longer.” Con-
struing this, as it must be construed, in connection with the
116th section, the matter is plain. That section declared
that the income duty provided for in the act should “be
assessed, collected, and paid upon the gains, profits, or in-
come for the year ending the 31st day of December next
preceding the time for levying, collecting, and paying said
duty.” The tax authorized to be lcvied in May, 1870, and
the last authorized by the act of 1864, or any of its amend-
ments, was a tax upon the income derived by the taxpayer
in 1869.

Returning, then, to the 119th section, it plainly limited
the duration of the tax upon income of every kind—all in-
come upon which the act imposed a tax. It excepted none.
It did not speak of taxes on income, a return of which was
required to be made by the taxpayer, but its language was,
¢ the duties herein imposed.” The 119th section imposed no
tax. Tts reference, therefore, must have been to taxes im-
posed by other sections of the act; to those imposed by the
116th section, which were taxes on income from any souree,
whether dividends of railroad companies, or banks, or insur-
ance companies, or any other corporatious not particularly
specified. It is true the 119th section makes no particular
mention of taxes on that portion of income mentioned in the
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120th, 122d, and 128d sections; but such mention would
have -been superfluous. They were included in the large
classificatian, * the duties herein imposed.” The taxes upon
such dividends had been paul before the expiration of the
previous year; and the act guarded against double taxation
by authorizing a deduction from the requued estimate, by
the assessor, of' the income on which the tax had been paid.

Indeed, I think it impossible to escape from the codeclu-
sion that the 119th section was intended to enact that no tax
should be levied or collected upon any income which was
not received by the taxpayer or derived by him, or which
did not acerue to him on or before the last day of December,
1869. Any other construction would make the law offen-
sively diseriminating and grossly, unequal. I cannot believe
Congress intended that one who had lent his money to a
telegraph company, to a bridge company, or to a mining or
manufacturing company, or one who might receive divi-
dends made by such companies, should be exempt from a
tax upon his interest and dividends received after December
81st, 1869, while one who had lentto a canal, railroad, bank-
ing, insurance, savings fund, or trust company, or who de-
rived dividends from them, should continue indefinitely to
pay an income tax on his interest and dividends. I cannot
believe it was intended to tax the salaries of officers of the
United States. after the expiration of the tax upon all other
salaries. I will not attribute such injustice to Congress. I
discover no intent to make such odious diseriminations, and,
in my opinion, such an intent ought clearly to appear before
a court would be justified in giving the coustruction to the
act which works such a result.

I need say no more upon this part of the case. If the tax
upon dividends, made by bankmg‘, trust, and insurance com-
panies, the tax upon railroad dividends, and upon salaries
of Federal officers was a tax upon income; if the tax men-
tioned in the 120th and 122d sections was a tax upon the
shareholder, or loanholder, and not upon the corporationé;
if dividends declared in 1870 are not income of the share-
holders in 1869; and if the 119th section put an end to all
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income tax upon income not received by shareholders in
companies on or before December 81st, 1869, each of which
I have endeavored to show, the right disposition of the cases
before us is clear. The several companies who are defend-
ants in error were not authorized to retain any tax out of
the dividends made to their shareholders in 1870. No such
tax had any legal existence, and the companies were under
no obligation to pay it. The judgments they have recovered
for the sums illegally exacted from them ought, therefore,
to be affirmed.

I do not overlook the later act of Congress, passed July
14th, 1870, to which a majority of my brethren attach some
importance as bearing upon these cases. The 17th section
of that act enacted “that sections 120, 121, 122, and 123 of
the act of June 80th, 1864, entitled ¢ An act to provide in-
ternal revenue to support the government, to pay interest on
the public debt, and for other purposes.” as ameunded by the
act of July 13th, 1866, and the act of March 24, 1867, shall
be counstrued to imposc the taxes therein mentioned to the
first day of August, 1870 but after that date no further taxes
shall be levied and assessed under that section.” This was,
doubtless, intended as a legislative construction of the see-
tions of the act designated. I shall not turn aside to inquire
at length how far the law-making power can determine au-
thoritatively the meaning of an existing statute. The con-
struction, or interpretation, of a statute would seem to be,
ordinarily, a judicial rvather than a legislative function. I
know that acts declaratory of the meaning of former acts are
not uncommon. They are always to be regarded with re-
spect, as expressive of legislative opinion, and, so far as they
can operate upon subsequent transactions, they are of bind-
ing force. But it is well settled they cannot operate to dis-
turb rights vested or acquired before their enactment, or to
impose penalties for acts done before their passage, acts law-
ful when they were done. It is always presumed the legisla-
ture had no intention to give them such an effect.

Now, if the income tax imposed by the act of 1864 aud its
supplements expired with the 31st of December, 1869; if
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the act did not prescribe a tax upon dividends made after
that date, as T have endeavored to maintain, it was not the
duty of these defendants in error to pay to the collector five
per cent. of the dividends made by them in 1870, and they
had no authority to detain any portion of such dividends
from their stockholders. Oun the contrary, it was their duty
to pay over the entire dividends to the sharcholders, who
acquired a vested right in them as soon as they were made,
and calling upon them to pay a tax on those dividends was
an attempt to enforce a duty that had no existence. It was
substantially an effort to enforce a penalty for an omission
to do that which they had no right to do, a penalty equal to
the amount of a five per cent. tax on the dividends, with an
additional five per cent. thereon. The companies, at most,
were merely agents of the government to collect a tax from
the shareholders and pay it over. Their liability, if any,
arose out of an unlawful failure to discharge these duties.
Bat there was no such duty when the dividends were made.
Surely the declaratory aet of 1870 cannot be regarded as
operating retrospectively to muake the act, or omission, of
these companies unlawful, and punishable as an offence,
when the act, or omission, was innocent at the time when it
ocenrred.  Were it conceded that the construction given by
Congress is binding in all cases where it would not disturb
vested rights, or operate practically as an ex post faclo law,
it can have no application to sueh a case as the present.

Of course, I am not to be understood as maiuta‘iuing that
when the deelaratory act was passed Congress had no power
to impose a tax upon any income that had been received
before that ime. What 1 mean to assert is that it cannot
be admitted Congress intended by the act of 1870 to subject
any institution to a penalty for not having, before its pas-
sage, collected and paid a tax which-had not been imposed.
The act, therefore, in my judgment, has no application to
the present cases, and I think the judgmeuts should be
affirmed.



